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A Is same sex marriage a fundamental
right protected by the Constitution?

A Benefits?
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Gay marriage bans exist in most states

Forty-five states have either a constitutional amendment, a state
statute or pending ballot measures banning same-sex marriage.

State-by-state same-sex marriage policies

[] Constitutional amendment Domestic parinership or
banning marriage civil union allowed
[ ] State statute banning marriage ] Marriage license issued

ﬁi---___ __| Mo explicit provision

MOTE: Hawaii's amended constiufion does not explicitly ban gay mamage.

SOURCES: Human Rights Campaign; Senate Republican Policy Commitiee AP
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GOODRIDGE V. DEPARTMENT OF
PUBLIC HEALTH
SJC 08860, Mass. (2003)

A Facts

A Hillary Goodridge and her same-sex partner
applied for a marriage license in Massachusetts
but were denied because the state does not
recognize it as a civil marriage.

A They challenged the state, claiming that the
restriction violates their due process right, as
well as their right of equal protection.
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A Question before the Supreme Judicial Court of
Massachusetts

A Whereas civil marriage is NOT a fundamental right within
the meaning liberty (this is the state claim)

A Whether the state ban on same-sex marriage would
pass the rational-basis test under both equal protection
and due process of Massachusetts Const i t ut |

A Opinion of SJC

A Chief Justice Margaret Marshall held that

I ALIT miting the protections, bene
marriage to opposite-sex couples violates the basic premise of
iIndividual liberty and equality under law protected by the
Massachusetts Constitution. o P.
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A Underlying Rationale

ACivil marriage is a fundame
| it bertyo protected by the C
I "Whet her and whom to marry, how

and whether and how to establish a familyd these are among
the most basic of every individ

rights. o P. 497

A Yet, Massachusetts argues that the state law banning
same-sex marriage should be subject to the rational-
basis test. Applying the rational-basis test, the Court
finds that the state argument does not pass even the
rational-basis test.

i AhThe marriage i s procreationo
I Optimal child rearing
I Preservation of the institution of marriage (social structure)
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Readings for Next Class

A Korematsu v. United States
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